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STATE OF TENNESSEE 

DEPARTMENT OF ENVIRONMENT AND CONSERVATION 

Division of Water Resources 

William R. Snodgrass Tennessee Tower 

312 Rosa L. Parks Avenue, 11th Floor 

Nashville, Tennessee 37243 

December 18, 2020 

 
Todd N. Tillinger, P.E.  

Chief, Regulatory Division 

U. S. Army Corps of Engineers  

3701 Bell Road Nashville, TN 37214 

 

SUBJECT: Section 401 Water Quality Certification 

  Reissuance of Nationwide Permits 

 

Dear Mr. Tillinger: 

The Tennessee Department of Environment and Conservation (TDEC) Division of Water Resources 

acknowledges its responsibility for providing or withholding § 401 Water Quality Certifications for the 

Army Corps of Engineers (ACOE) § 404 Nationwide Permits (NWPs). TDEC appreciates the ACOE’s 

recent stakeholder efforts soliciting comments on the proposed NWPs, and in proposing certain specific 

regional conditions designed to help minimize impact to the waters of the state from any discharge of 

dredged or fill material authorized under an NWP. As part of the NWP reissuance process, the state has 

comprehensively reviewed each of the NWPs proposed for reissuance (including any proposed 

modifications) and five newly proposed NWPs. In this letter TDEC provides a detailed listing of 

conditional certifications for some of the ACOE’s proposed NWPs, while certification for others are 

declined or not required.   

Section 401 of The Clean Water Act (33 U.S.C. § 1341) requires an applicant for a federal permit that 

results in a discharge to obtain a water quality certification from the state that a discharge from a 

Federally licensed or permitted activity will comply with water quality requirements. Therefore, the 

state of Tennessee is required to certify whether or not any activity authorized by a proposed NWP that 

results in a discharge into Waters of the United States in Tennessee will meet all applicable water 

quality standards and requirements.  

 

Accordingly, TDEC requires reasonable assurance that all activities conducted under these NWPs will 

not violate provisions of The Tennessee Water Quality Control Act of 1977 (T.C.A. § 69-3-101 et seq.) 

or §§ 301, 302, 303, 306 or 307 of The Clean Water Act (CWA). 
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The proposed NWPs were published in the Federal Register Vol. 85, No. 179 on September 15, 2020. 

This publication of the proposed NWPs in the Federal Register serves as the ACOE’s application for 

water quality certification under § 401 of the CWA for those NWPs that will result in a discharge to 

Waters of the United States in Tennessee. 

The Tennessee Water Quality Control Act of 1977 (TWQCA) requires state permits for activities that 

will alter the physical, chemical, radiological, biological, or bacteriological properties of any waters of 

the state.  Many activities that alter the physical properties of state waters are also regulated in waters of 

the United States by Section §404 and may be regulated at a federal level under the proposed NWPs. 

Tennessee has issued statewide general permits pursuant to that Act which authorize types of activities 

that in many cases generally correspond with the types (but not necessarily the scope, methods, or 

regulatory limitations) of activities authorized by the NWPs. We also authorize additional types of 

activities under individual state water quality permits. Coverages under these state general and 

individual permits also serve as §401 water quality certifications for those activities that meet the 

conditions of the state permits. 

The Department has developed procedural requirements for public notice and participation for permits 

both under the TWQCA and Section §401, and has compared its procedural and regulatory requirements 

with those of the Army Corps of Engineers. The Department and ACOE have participated in recent 

discussions pertaining to §401 water quality certifications between the regulatory agencies. The 

complexity and efficiency of different processes were examined, and permit conditions evaluated. Based 

on the nature of the state’s §401 water quality certifications and its own Aquatic Resource Alteration 

Permit (ARAP) program, including differences outlined below, the Department has determined it is in 

the best interest of the regulated community, and the public, to retain the state’s ability to determine the 

best regulatory framework to protect all aspects of water quality by in most cases retaining separate 

authorization programs. Therefore, in most cases the State will continue to review proposed activities 

and provide timely project-specific §401 water quality certifications for activities that require a §404 

authorization.  We do find, though, that for certain limited activities the Division’s statutory and 

procedural requirements can be met, and have provided certification, or limited conditional certification 

of some of the NWPs, including those represented by general permits that the Department has already 

issued under the TWQCA where a notice of coverage is not required. 

The reasons for Tennessee’s decision to limit certification of the NWPs are many, and are based both on 

the state’s extensive and specific water quality regulations that must be met, and the broad and 

sometimes ill-defined range of activities that could be potentially be covered under the various NWPs.   

Even where there are clear limitations in scale of a discharge that may be authorized under a specific 

NWP, those limits often clearly exceed the established de minimis thresholds, or do not contain other 

necessary conditions that would render the associated degradation de minimis.  The state’s water quality 

standards require activities authorized on any stream segment or waterbody in the state to meet specific 

criteria and maintain support of the classified uses designated for that particular stream segment or 

waterbody, and must review impacts proposed for permit or certification on a case by case basis using 

the most recent assessment and measured parameter by parameter.   

 

In addition, Tennessee’s water quality standards provide different procedural requirements for different 

waters of the state. For instance, for waters that are already impaired for a designated use by a particular 

pollutant, the State cannot authorize (or certify) further significant degradation of the unavailable 

parameter. Degradation of Exceptional Tennessee Waters can only be authorized if there are no feasible 

alternatives and the degradation is necessary to accommodate important economic or social development 
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in the area and will not otherwise violate the water quality criteria. Degradation is prohibited within 

Outstanding National Resource Waters. 

 

Finally, the federal NWP regulatory framework in many situations allows significant discretion to the 

Corps’ District Engineer to waive NWP permit limits on the scale of impact allowable, to decide on a 

case-by-case basis what may constitute a “designated critical resource water”, to add project-specific 

conditions to a NWP for a specific proposed activity, and to determine when and what type of mitigation 

may be required for a specific proposed activity.  This flexibility produces great uncertainty of the exact 

nature, scale, and resource impact of activities that may be authorized at the federal level by the NWPs 

in the State of Tennessee, and therefore in most cases prohibits TDEC from carrying out its 

responsibility of providing a §401 water quality certification that all activities potentially covered by a 

NWP will meet the State’s water quality standards in a defensible manner.  It is our understanding that 

per NWP general condition #25 (Water Quality), the only situation in which a state may require 

additional water quality management measures to ensure that the activities authorized by a NWP do not 

result in more than minimal degradation of water quality, is where the state has not previously certified 

compliance of an NWP with CWA Section §401. 

 

Therefore, the state of Tennessee hereby provides the following certification, conditional certification, 

or denies certification without prejudice, for the NWPs in waters of the United States within the state of 

Tennessee, as follows in the table below.  It should be noted that several of the proposed NWPs apply 

only to activities and waters covered under Section §10 of the Rivers and Harbors Act of 1899, and do 

not involve Section §404 permitting.   In addition, some NWPs pertain to activities in types of Waters of 

the U.S. that do not occur within the State of Tennessee.  Accordingly, activities conducted under these 

NWPs do not, or will not require §401 water quality certifications from the State. 

 

For conditional certifications we have provided statements explaining why these conditions are 

necessary to assure that any discharge authorized under the general NW permits will comply with water 

quality requirements; and a citation to federal, state, or tribal law that authorizes the conditions.  

Similarly, for certification denials we have provided the specific water quality requirements with which 

discharges that could be authorized by the general NW permits will not comply, and a statement 

explaining why discharges that could be authorized by the general NW permits will not comply with the 

identified water quality requirements.  These statements, state water quality requirements, regulations, 

and legal citations for each conditionally certified or denied NWP are provided in Appendix A.  The text 

for each legal citation is provided in Appendix B. 

 

A summary table of the certified NWPs, certified NWPs with attendant conditions, denied NWPs, and 

those with other status is provided below. 
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Nationwide Permit 

Tennessee 401 

Water Quality 

Certification 

Certification Conditions 

NWP 1- Aids to Navigation Not Required 1  

NWP 2- Structures in 

Artificial Canals 
Not Required 1 

 

NWP 3- Maintenance 
Certified with 

Conditions 

Certified maintenance activities are limited to the excavation of 

accumulated sediments and debris obstructing or impeding the 

function of existing structures such as dams, intake and outfall 

structures, utilities, culverts, and bridges in streams or reservoirs, for 

a cumulative maximum of 100 linear feet immediately above and/or 

below the structure, including removal of displaced riprap, and/or the 

placement of riprap within 25 feet upstream and 25 feet downstream 

of existing structures. 
NWP 4- Fish and Wildlife 

Harvesting, Enhancement, and 

Attraction Devices and 

Activities  

Certified 

 

NWP 5- Scientific 

Measurement Devices  
Certified  

 

NWP 6- Survey Activities  
Certified with 

Conditions  

Certification is conditionally limited to temporary stream and 

wetland impacts (fill, excavation, or compaction), including access 

activities, which may not cumulatively exceed 0.10 acres of wetland 

or 200 linear feet of stream in magnitude of disturbance. Upon 

completion of survey activities, all temporary stream and wetland 

impacts are to be restored to a pre-construction condition. 

NWP 7- Outfall Structures 

and Associated Intake 

Structures 

Denied 

 

NWP 8- Oil and Gas 

Structures on the Outer 

Continental Shelf  

Revoked 2 

 

NWP 9- Structures in Fleeting 

and Anchorage Areas  
Not Required 1 

 

NWP 10- Mooring Buoys Not Required 1  

NWP 11- Temporary 

Recreational Structures  

Not Required 1  

NWP 12- Oil or Natural Gas 

Pipeline Activities  
Denied 

 

NWP 13- Bank Stabilization 
Certified with 

Conditions 

Activities where the length of the  reservoir shoreline or stream 

banks (one or both banks, but not the channel bed) to be treated does 

not exceed a total length of 50 feet  (limited to one site per 1000 

linear feet of stream or reservoir bed) is solely certified.  

 

NOTE : Additional activities may be previously certified under 18-

PGP-01 and 20-RGP-01.  - 

NWP 14- Linear 

Transportation Projects  
Denied 

 

NWP 15- U.S. Coast Guard 

Approved Bridges  
Denied 
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NWP 16- Return Water From 

Upland Contained Disposal 

Areas  

Denied 

 

NWP 17- Hydropower 

Projects 
Denied 

 

NWP 18- Minor Discharges  Denied  

NWP 19- Minor Dredging  Denied 
NOTE : Additional activities may be previously certified under 18-

PGP-01 and 20-RGP-01.   

NWP 20- Response 

Operations for Oil or 

Hazardous Substances  

Certified with 

Conditions  

Emergency Repair work, limited to 300 linear feet of stream impact 

and up to 0.10 acres of wetland impact from qualifying 404 

discharges, where immediate repairs are necessary to protect human 

health, safety or the environment from immediate threats are solely 

certified. 

NWP 21- Surface Coal 

Mining Operations  
Denied 

 

NWP 22- Removal of Vessels  Certified    

NWP 23- Approved 

Categorical Exclusions  
Denied 

 

NWP 24- Indian Tribe or 

State Administered Section 

404 Programs  

Revoked 2 

 

NWP 25- Structural 

Discharges  

Certified with 

Conditions 

This Nationwide permit is conditionally certified solely for the, 

installation of support pilings, anchors or similar structures for a 

private dock or boathouse in lakes, ponds or reservoirs 

 

NOTE : Additional activities may be previously certified under 18-

PGP-01 and 20-RGP-01.   

NWP 27- Aquatic Habitat 

Restoration, Establishment, 

and 

Enhancement Activities 

Denied  

 

NWP 28- Modification of 

Existing Marinas  
Not Required 1 

 

NWP 29- Residential 

Developments  
Denied 

 

NWP 30- Moist Soil 

Management for Wildlife 
Denied 

 

NWP 31- Maintenance of 

Existing Flood Control 

Facilities 

Denied 

 

NWP 32- Completed 

Enforcement Activities  
Denied 

 

NWP 33- Temporary 

Construction, Access, and 

Dewatering  

Denied 

 

NWP 34- Cranberry 

Production Activities  
Denied 

 

NWP 35- Maintenance 

Dredging of Existing Basins 
Not Required 1 
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NWP 36- Boat Ramps  Denied 

NOTE : Additional activities may be previously certified under 18-

PGP-01 and 20-RGP-01.   

NWP 37- Emergency 

Watershed Protection and 

Rehabilitation 

Denied 

 

NWP 38 - Cleanup of 

Hazardous and Toxic Waste 
Denied  

NOTE : Activities undertaken entirely on a Comprehensive 

Environmental Response, Compensation, and Liability Act 

(CERCLA) site by authority of CERCLA as approved or required by 

EPA, are not required to obtain permits under Section 404 of the 

Clean Water Act or Section 10 of the Rivers and Harbors Act 

NWP 39 - Commercial and 

Institutional Developments 
Denied 

 

NWP 40- Agricultural 

Activities  
Denied  

NWP 41- Reshaping Existing 

Drainage Ditches  

Certified with 

Conditions 

The alteration of Waters of the United States formally designated by 

TDEC as a wet weather conveyance (per Rule 0400-40-03-.05(9)) is 

solely certified. 

NWP 42- Recreational 

Facilities  

Denied 
 

NWP 43- Stormwater 

Management Facilities 

Denied 
 

NWP 44- Mining Activities  Denied  

NWP 45- Repair of Uplands 

Damaged by Discrete Events 

Denied 
 

NWP 46- Discharges in 

Ditches 

Certified with 

Conditions 

The alteration of Waters of the United States formally designated by 

TDEC as a wet weather conveyance (per Rule 0400-40-03-.05(9)) is 

solely certified 

NWP 48- Commercial 

Shellfish Mariculture 

Activities 

Revoked 2  

NWP 49- Coal Remining 

Activities 

Denied  

NWP 50- Underground Coal 

Mining Activities  

Denied  

NWP 51- Land-Based 

Renewable Energy Generation 

Facilities 

Denied  

NWP 52- Water-Based 

Renewable Energy Generation 

Pilot Projects 

Denied  

NWP 53- Removal of Low-

head Dams 

Denied  

NWP 54- Living Shorelines  Revoked 2  

NWP A – Seaweed 

Mariculture Activities 

Revoked 2  

NWP B- Finfish Mariculture 

Activities 

Revoked 2  

NWP C- Electrical Utility 

Line and Telecommunications 
Denied 
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Activities 

NWP D- Utility Line 

Activities for Water and Other 

Substances 

 Denied 
 

NWP E- Water Reclamation 

and Reuse Facilities 
Denied 

 

 

 

For the certified NWPs, or conditionally certified NWPs above, the Division finds that it can certify that 

a discharge from a Federally licensed or permitted activity conducted under the NWPs, and meeting 

these conditions where applicable, will comply with water quality requirements, will not violate water 

quality standards, will not result in more than de minimis degradation, and do not otherwise compromise 

procedural requirements of our regulations. We understand that subsequent to your receipt of these 

certified, or limited conditional certifications, persons who qualify for the subject NWPs under the 

above conditions would no longer need to provide the Corps of Engineers or the Tennessee Valley 

Authority with a request for an individual § 401 water quality certification. 

 

For all other activities seeking coverage under the § 404 NWPs, the state of Tennessee hereby denies 

certification, without prejudice, in waters of the United States within the state of Tennessee.  We 

understand that this will in no way preclude the USACE’s ability to provide § 404 authorizations 

through use of these NWPs, once they have received a § 401 certification from the state. 

Through our state water quality permitting program, we remain prepared to take timely action on 

requests for § 401 certifications on an individual, project-specific basis. 

The Division appreciates the opportunity to provide comment and collaborate with the Nashville and 

Memphis Districts throughout the NWP reissuance process. The Division looks forward to further 

regulatory coordination with the ACOE. 

 

Sincerely, 

 

 

Jennifer Dodd, Director 

TDEC Division of Water Resources 

 
CC:     Robbie Sykes, U.S. Fish and Wildlife Service, Cookeville, TN  

Rob Todd, Tenn. Wildlife Resources Agency, Nashville, TN 

Ashley Monroe, U.S. Environmental Protection Agency, Atlanta, GA 

Mr. Greg Williams, Chief, Regulatory Branch, Corps of Engineers, Memphis District 

Paul Pearman, Tennessee Valley Authority 
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1 NWPs for activities with no discharges and waters covered under Section 10 of the Rivers and Harbors Act of 

1899 do not require §401 water quality certifications from the State 

2 -It is the Departments understanding that the local USACE Districts intend to revoke these NWPs for which the 

types of potentially affected Waters of the United States do not occur within Tennessee. 



Appendix A  :  Details of TDEC 401 Water Quality Certification of Proposed 404 Nationwide Permits 
 
 
Proposed Nationwide 404 Permit 1  :  Aids to Navigation – Not Required 
 
NWP for activities with no discharges and waters covered under Section 10 of the Rivers and Harbors Act of 
1899 do not require §401 water quality certifications from the State. 
 

 

Proposed Nationwide 404 Permit 2  :  Structures in Artificial Canals – Not Required 
 
NWP for activities with no discharges and waters covered under Section 10 of the Rivers and Harbors Act of 
1899 do not require §401 water quality certifications from the State. 
 
 
Proposed Nationwide 404 Permit 3  :  Maintenance – Certified with Conditions 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 3 authorizes placement of riprap, the removal of 
structures and fills, channel modifications, and various temporary impacts without providing numeric limits to 
these impacts, nor any specific monitoring requirements.  It also allows up to 200 feet of bedload removal in any 
direction of a structure for some activities, and an unlimited distance for other structures.  These vague or 
expansive limits in NWP 3 do not comply with state water quality requirements because the discharges would 
exceed de minimis degradation, and would cause a condition of pollution when sufficient compensatory 
mitigation is not required. . In addition, because the proposed activities authorized under this NWP may result in 
adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring 
requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 3 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 3 comply with other State water quality requirements to ensure 
that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that the listed conditions are necessary to assure that any discharge 
authorized under the NWP 3 will comply with water quality requirements.  Other proposed activities not 
meeting these conditions that could be covered under NWP 3 may result in greater than de minimis degradation 
of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). Pursuant to the Tennessee Water Quality 
Standards Antidegradation Statement, such an activity requires a demonstration of a lack of practicable 
alternatives to the degradation, a demonstration of social or economic necessity for the degradation, and the 
opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and 
(4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an antidegradation statement with these 
provisions). These provisions are not met in the proposed NWP 3. Moreover, proposed activities that could 
receive coverage under NWP 3 may result in an appreciable permanent loss of resource values for which 
sufficient compensatory mitigation is not required in violation of state law. Tenn. Comp. R. & Regs. 0400-40-07-
.04(7). Without such mitigation, the activity will result in pollution of waters of the state in violation of state law. 
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Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) (prohibiting the issuance of a permit that authorizes 
pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 3 will not comply without the listed 
conditions are provided in Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 4  :  Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and 

Activities  – Certified 
 
The Division provides 401 Water Quality Certification that discharges from projects that could be authorized 
under NWP 4 will comply with Tennessee water quality requirements. 
 
 
Proposed Nationwide 404 Permit 5  :  Scientific Measurement Devices  – Certified 
 
The Division provides 401 Water Quality Certification that discharges from projects that could be authorized 
under NWP 5 will comply with Tennessee water quality requirements. 
 
 
Proposed Nationwide 404 Permit 6  :  Survey Activities – Certified with Conditions 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 6 authorizes, among other activities, seismic 
exploratory operations, exploratory trenching, and temporary discharges up to 1/10 of an acre, including in 
streams.  The lack of numeric limits to some of these impacts, and lack of any specific monitoring requirements 
in NWP 6 do not comply with state water quality requirements because the discharges that could be covered 
would exceed de minimis degradation, and would cause a condition of pollution when sufficient compensatory 
mitigation is not required.  In addition, because the proposed activities authorized under this NWP may result in 
adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring 
requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 6 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 6 comply with other State water quality requirements to ensure 
that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that the listed conditions are necessary to assure that any discharge 
authorized under the NWP 6 will comply with water quality requirements.  Other proposed activities not 
meeting these conditions that could be covered under NWP 6 may result in greater than de minimis degradation 
of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). Pursuant to the Tennessee Water Quality 
Standards Antidegradation Statement, such an activity requires a demonstration of a lack of practicable 
alternatives to the degradation, a demonstration of social or economic necessity for the degradation, and the 
opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and 
(4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an antidegradation statement with these 
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provisions). These provisions are not met in the proposed NWP 6. Moreover, proposed activities that could 
receive coverage under NWP 6 may result in an appreciable permanent loss of resource values for which 
sufficient compensatory mitigation is not required in violation of state law. Tenn. Comp. R. & Regs. 0400-40-07-
.04(7). Without such mitigation, the activity will result in pollution of waters of the state in violation of state law. 
Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) (prohibiting the issuance of a permit that authorizes 
pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 6 will not comply without the listed 
conditions are provided in Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 7  :  Outfall Structures and Associated Intake Structures - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). The lack of clear discharge limits, or conditions 
addressing the nature and installation methods for these structures that could be covered under NWP 7 does 
not comply with state water quality requirements because the discharges would exceed de minimis degradation, 
and would cause a condition of pollution when sufficient  compensatory mitigation is not required. . In addition, 
because the proposed activities authorized under this NWP may result in adverse cumulative impact, and may 
result in an appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. 
Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 
7 has appropriate conditions or measures that would result in authorized discharges which comply with the 
State’s Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 7 comply with other State water quality requirements, such as consideration of special 
categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-
.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 7 will result 
in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). 
Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity requires a 
demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or economic 
necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-
40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an 
antidegradation statement with these provisions). These provisions are not met in the proposed NWP 7. 
Moreover, proposed activities that could receive coverage under NWP 7 may result in an appreciable permanent 
loss of resource values for which sufficient compensatory mitigation is not required in violation of state law. 
Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution of waters 
of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) (prohibiting the 
issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 7 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26).. 
 
 
Proposed Nationwide 404 Permit 8  :  Oil and Gas Structures on the Outer Continental Shelf  – Revoked 
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It is the Departments understanding that the local USACE Districts intend to revoke NWP 8 for which the types 
of potentially affected Waters of the United States do not occur within Tennessee. 
 
 
Proposed Nationwide 404 Permit 9  :  Structures in Fleeting and Anchorage Areas – Not Required 
 
NWP for activities with no discharges and waters covered under Section 10 of the Rivers and Harbors Act of 
1899 do not require §401 water quality certifications from the State. 
 
 
Proposed Nationwide 404 Permit 10  :  Mooring Buoys – Not Required 
 
NWP for activities with no discharges and waters covered under Section 10 of the Rivers and Harbors Act of 
1899 do not require §401 water quality certifications from the State. 
 
 
Proposed Nationwide 404 Permit 11  :  Temporary Recreational Structures – Not Required 
 
NWP for activities with no discharges and waters covered under Section 10 of the Rivers and Harbors Act of 
1899 do not require §401 water quality certifications from the State. 
 
 
Proposed Nationwide 404 Permit 12  :  Oil or Natural Gas Pipeline Activities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP12 allows that material resulting from trench 
excavation may be temporarily sidecast into waters of the United States for up to 180 days, and the loss of up to 
1/2-acre of waters.  It also allows for temporary structures, fills, and work necessary for the remediation of 
inadvertent returns of drilling fluids to waters, and temporary structures, fills, and work, including the use of 
temporary mats, necessary to conduct the oil or natural gas pipeline activity, without clearly defined limits on 
the scale of impact or monitoring requirements.  In addition, for NWP 12 each crossing of waters may be 
considered a single and complete project.   This combination of a lack of clear discharge limits for some 
activities, lack of monitoring to ensure impacts are temporary, potential for cumulative effects, and up to ½ acre 
of loss of waters that could be covered under NWP 12 does not comply with state water quality requirements 
because the discharges would exceed de minimis degradation, and would cause a condition of pollution when 
sufficient  compensatory mitigation is not required. . In addition, because the proposed activities authorized 
under this NWP may result in adverse cumulative impact, and may result in an appreciable permanent loss of 
resource values without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), the 
Division does not have assurance or sufficient information that NWP 12 has appropriate conditions or measures 
that would result in authorized discharges which comply with the State’s Water Quality requirements. 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 12 comply 
with other State water quality requirements, such as consideration of special categories of waters or adverse 
effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the 
Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
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Accordingly, the Division has determined that proposed activities that could be covered under NWP 12 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
12. Moreover, proposed activities that could receive coverage under NWP 12 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 12 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26).. 
 
 
Proposed Nationwide 404 Permit 13  :  Bank Stabilization – Certified with Conditions 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 13 can authorize up to 500 feet in length of rip 
rap, revetment, gabion baskets, stream barbs, and bulkheads along the bank, and up to one cubic yard per 
running foot, and even these limit can be waived by the district engineer in certain cases.  It also may allow the 
discharge of dredged or fill material into special aquatic sites upon the D.E.’s discretion.  Therefore, NWP 13 
does not comply with state water quality requirements because the discharges that could be covered would 
exceed de minimis degradation, and would cause a condition of pollution when sufficient compensatory 
mitigation is not required.  In addition, because the proposed activities authorized under this NWP may result in 
adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring 
requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 13 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 13 comply with other State water quality requirements such as 
consideration of special categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)(11)), and to ensure that the Habitat and Biological Integrity water quality criteria is 
maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that the listed conditions are necessary to assure that any discharge 
authorized under the NWP 13 are minimal enough, individually and cumulatively, so as to comply with water 
quality requirements.  Other proposed activities not meeting these conditions that could be covered under NWP 
13 may result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
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adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
6. Moreover, proposed activities that could receive coverage under NWP 13 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 13 will not comply without the listed 
conditions are provided in Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26).. 
 
 
Proposed Nationwide 404 Permit 14  :  Linear Transportation Projects - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 14 allows stream channel modifications without 
clearly defined limits or conditions, and the loss of up to 1/2-acre of waters.  It also authorizes temporary 
structures, fills, and work, including the use of temporary mats, necessary to construct the linear transportation 
project, without clearly defined limits on the scale of impact or monitoring requirements.  In addition, for NWP 
14 each crossing of waters may be considered a single and complete project.   This combination of a lack of clear 
discharge limits for some activities, lack of monitoring to ensure impacts are temporary, potential for cumulative 
effects, and up to ½ acre of loss of waters that could be covered under NWP 14 does not comply with state 
water quality requirements because the discharges would exceed de minimis degradation, and would cause a 
condition of pollution when sufficient  compensatory mitigation is not required. . In addition, because the 
proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in an 
appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 14 has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 14 comply with other State water quality requirements, such as consideration of special 
categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-
.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 14 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
14. Moreover, proposed activities that could receive coverage under NWP 14 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
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Full citations of the referenced water quality requirements for which NWP 14 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 15  :  U.S. Coast Guard Approved Bridges - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 15 allows discharges of dredged or fill material 
incidental to the construction of a bridge across navigable waters of the United States, including cofferdams, 
abutments, foundation seals, piers, and temporary construction and access fills without clearly defined limits, 
conditions, or monitoring requirements.  This combination of a lack of clear discharge limits, lack of monitoring, 
and potential for cumulative effects of activities that could be covered under NWP 15 does not comply with 
state water quality requirements because the discharges would exceed de minimis degradation, and would 
cause a condition of pollution when sufficient compensatory mitigation is not required. . In addition, because 
the proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in 
an appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 15 has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 15 comply with other State water quality requirements, such as consideration of special 
categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-
.04(6)(c)(11)), cooperation with the state wildlife resources agency to carry out the game and fish laws and 
adhere to provisions specifically enacted for the protection of health or the protection of fish and game of the 
state (Tenn. Code Ann. 69-3-120(a) and Tenn. Code Ann. 11-1-103), and ensuring that the Habitat and Biological 
Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. 
& Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 15 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
15. Moreover, proposed activities that could receive coverage under NWP 15 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 15 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 16  :  Return Water From Upland Contained Disposal Areas - Denied 
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The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 16 serves as  a section 404 permit for the return 
water where the quality of the return water is controlled by the state through the Clean Water Act section 401 
certification procedures. The dredging activity may require a section 404 permit.  The NWP language does not 
provide any clear limits or conditions upon the nature and scale of activities that may be covered, therefore 
activities that potentially could be covered under NWP 16 does not comply with state water quality 
requirements because the discharges could exceed de minimis degradation, and could cause a condition of 
pollution when sufficient  compensatory mitigation is not required.  In addition, because the proposed activities 
authorized under this NWP may result in adverse cumulative impact, and may result in an appreciable 
permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-
07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 16 has appropriate 
conditions or measures that would result in authorized discharges which comply with the State’s Water Quality 
requirements. Additional information is also necessary to ensure the proposed discharge authorized under NWP 
16 comply with other State water quality requirements, such as consideration of special categories of waters or 
adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that 
the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 16 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
16. Moreover, proposed activities that could receive coverage under NWP 16 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 16 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 17  :  Hydropower Projects - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 17 authorizes the discharges of dredged or fill 
material associated with certain hydropower projects.  The NWP language does not provide any clear limits or 
conditions upon the nature and scale of activities that may be covered, therefore activities that potentially could 
be covered under NWP 17 does not comply with state water quality requirements because the discharges could 
exceed de minimis degradation, and could cause a condition of pollution when sufficient  compensatory 
mitigation is not required.  In addition, because the proposed activities authorized under this NWP may result in 
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adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division does not have 
assurance or sufficient information that NWP 16 has appropriate conditions or measures that would result in 
authorized discharges which comply with the State’s Water Quality requirements. Additional information is also 
necessary to ensure the proposed discharge authorized under NWP 17 comply with other State water quality 
requirements, such as consideration of special categories of waters or adverse effects to state-listed rare species 
(Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water 
quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-
03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 17 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
17. Moreover, proposed activities that could receive coverage under NWP 17 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 17 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 18  :  Minor Discharges - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 18 allows for discharges of dredged or fill material 
into all waters of the United States where the quantity of discharged material and the volume of area excavated 
do not exceed 25 cubic yards below the plane of the ordinary high water mark and the discharge will not cause 
the loss of more than 1/10-acre of waters.  The potential loss of state water resources, including streams and 
high quality wetlands, and the differing limits of regulatory jurisdiction between Waters of the U.S. and Waters 
of the State, individually and cumulatively for activities that could be covered under NWP 18 do not comply with 
state water quality requirements because the discharges would exceed de minimis degradation, and would 
cause a condition of pollution when sufficient  compensatory mitigation is not required. . In addition, because 
the proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in 
an appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 18 has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 18 comply with other State water quality requirements, such as consideration of special 
categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-
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.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 18 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
18. Moreover, proposed activities that could receive coverage under NWP 18 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 18 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 19  :  Minor Dredging - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 19 allows for dredging of up to 50 cubic yards 
below the plane of the ordinary high water mark or the mean high water mark from navigable waters of the 
United States.  It is unclear from the language in this NWP whether dredging is limited solely to navigable waters 
or all waters, but regardless the potential loss of state water resources, including high quality waters or waters 
where contaminated sediments may be mobilized, and the differing limits of regulatory jurisdiction between 
Waters of the U.S. and Waters of the State, individually and cumulatively for activities that could be covered 
under NWP 19 do not comply with state water quality requirements because the discharges would exceed de 
minimis degradation, and would cause a condition of pollution when sufficient compensatory mitigation is not 
required. . In addition, because the proposed activities authorized under this NWP may result in adverse 
cumulative impact, and may result in an appreciable permanent loss of resource values without sufficient 
compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or 
sufficient information that NWP 19 has appropriate conditions or measures that would result in authorized 
discharges which comply with the State’s Water Quality requirements. Additional information is also necessary 
to ensure the proposed discharge authorized under NWP 19 comply with other State water quality 
requirements, such as consideration of special categories of waters or adverse effects to state-listed rare species 
(Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water 
quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-
03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 19 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
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economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
19. Moreover, proposed activities that could receive coverage under NWP 19 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 19 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 20  :  Response Operations for Oil or Hazardous Substances – Certified with 

Conditions 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 20 authorizes certain activities conducted in 
response to a discharge or release of oil or hazardous substances including containment, cleanup, and mitigation 
efforts; activities required for the cleanup of oil releases in waters of the United States from electrical 
equipment; and the use of temporary structures and fills in waters of the U.S. for spill response training 
exercises.  The NWP language does not provide any clear limits or conditions upon the nature and scale of 
activities that may be covered, nor any monitoring requirements for evaluating temporary impacts, therefore 
activities that potentially could be covered under NWP 20 does not comply with state water quality 
requirements because the discharges that could be covered would exceed de minimis degradation, and would 
cause a condition of pollution when sufficient compensatory mitigation is not required.  In addition, because the 
proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in an 
appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the 
Division does not have assurance or sufficient information that NWP 20 has appropriate conditions or measures 
that would result in authorized discharges which comply with the State’s Water Quality requirements. 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 20 comply 
with other State water quality requirements such as consideration of special categories of waters or adverse 
effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and to ensure that the 
Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that the listed conditions are necessary to assure that any discharge 
authorized under the NWP 20 are restricted to emergency situations only (the TWQCA and ARAP Rules provide 
special regulatory mechanisms for emergency authorizations) and also minimal enough, individually and 
cumulatively, so as to comply with water quality requirements.  Other proposed activities not meeting these 
conditions that could be covered under NWP 20 may result in greater than de minimis degradation of Tennessee 
waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). Pursuant to the Tennessee Water Quality Standards 
Antidegradation Statement, such an activity requires a demonstration of a lack of practicable alternatives to the 
degradation, a demonstration of social or economic necessity for the degradation, and the opportunity for 
public notice and comment. Tenn. Comp. R. & Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 
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C.F.R. § 131.12 (EPA rule requiring states to adopt an antidegradation statement with these provisions). These 
provisions are not met in the proposed NWP 6. Moreover, proposed activities that could receive coverage under 
NWP 20 may result in an appreciable permanent loss of resource values for which sufficient compensatory 
mitigation is not required in violation of state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such 
mitigation, the activity will result in pollution of waters of the state in violation of state law. Tenn. Code Ann. § 
69-3-108(b)(1) (requiring a permit), (g) (prohibiting the issuance of a permit that authorizes pollution), -114 
(prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 20 will not comply without the listed 
conditions are provided in Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 21  :  Surface Coal Mining Activities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 21 authorizes discharges of dredged or fill material 
into waters of the United States associated with surface coal mining and reclamation operations under certain 
conditions.  These discharges may cause the loss of up to 1/2-acre of non-tidal waters, and therefore activities 
that could be covered under NWP 21 do not comply with state water quality requirements because the 
discharges would exceed de minimis degradation, and would cause a condition of pollution when sufficient  
compensatory mitigation is not required. In addition, because the proposed activities authorized under this 
NWP may result in adverse cumulative impact, and may result in an appreciable permanent loss of resource 
values without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division 
does not have assurance or sufficient information that NWP 21 has appropriate conditions or measures that 
would result in authorized discharges which comply with the State’s Water Quality requirements. Additional 
information is also necessary to ensure the proposed discharge authorized under NWP 21 comply with other 
State water quality requirements, such as consideration of special categories of waters or adverse effects to 
state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the Habitat and 
Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 21 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
21. Moreover, proposed activities that could receive coverage under NWP 21 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 21 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
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Proposed Nationwide 404 Permit 22  :  Removal of Vessels  – Certified 
 
The Division provides 401 Water Quality Certification that discharges from projects that could be authorized 
under NWP 22 will comply with Tennessee water quality requirements. 
 
 
Proposed Nationwide 404 Permit 23  :  Approved Categorical Exclusions - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 23 authorizes under certain circumstances 
activities undertaken, assisted, authorized, regulated, funded, or financed, in whole or in part, by another 
Federal agency or department where that agency or department has determined, pursuant to the Council on 
Environmental Quality's implementing regulations for the National Environmental Policy Act, that the activity is 
categorically excluded from the requirement to prepare an environmental impact statement or environmental 
assessment analysis.  Categorical Exclusions, and the NEPA process is not designed or intended to assess 
compliance with all state water quality requirements, and the NWP language does not provide any clear limits or 
conditions upon the nature and scale of activities that may be covered.  Therefore, activities that potentially 
could be covered under NWP 23 do not comply with state water quality requirements because the discharges 
could exceed de minimis degradation, and could cause a condition of pollution when sufficient  compensatory 
mitigation is not required.  In addition, because the proposed activities authorized under this NWP may result in 
adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division does not have 
assurance or sufficient information that NWP 16 has appropriate conditions or measures that would result in 
authorized discharges which comply with the State’s Water Quality requirements. Additional information is also 
necessary to ensure the proposed discharge authorized under NWP 23 comply with other State water quality 
requirements, such as consideration of special categories of waters or adverse effects to state-listed rare species 
(Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water 
quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-
03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 23 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
23. Moreover, proposed activities that could receive coverage under NWP 23 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
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Full citations of the referenced water quality requirements for which NWP 23 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,22,23,25, and 26). 
 
 
Proposed Nationwide 404 Permit 24: Indian Tribe or State Administered Section 404 Programs - Revoked  
 
It is the Department’s understanding that the local USACE Districts intend to revoke these NWPs for which the 
types of potentially affected Waters of the United States do not occur within Tennessee. 
 
 
Proposed Nationwide 404 Permit 25: Structural Discharges - Conditionally Certified 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). The proposed NWP 25 would authorize 
discharges of material such as concrete, sand, rock, etc., into tightly sealed forms or cells where the material will 
be used as a structural member for standard pile supported structures, such as bridges, transmission line 
footings, and walkways, or for general navigation, such as mooring cells, including the excavation of bottom 
material from within the form prior to the discharge of concrete, sand, rock, etc. No numeric limits on the 
abovementioned structural discharge activities are specified in the proposed NWP. Because of the lack of 
numeric limits or limitations to certain types of waters, the activities that could be authorized under this NWP 
may result in adverse cumulative impact, and may result in an appreciable permanent loss of resource values 
without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient 
monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 25 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 25 comply with other State water quality requirements to ensure 
that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that the listed conditions are necessary to assure that any discharge 
authorized under the NWP 25 will comply with water quality requirements.  Other proposed activities not 
meeting these conditions that could be covered under NWP 25 will result in greater than de minimis degradation 
of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). Pursuant to the Tennessee Water Quality 
Standards Antidegradation Statement, such an activity requires a demonstration of a lack of practicable 
alternatives to the degradation, a demonstration of social or economic necessity for the degradation, and the 
opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and 
(4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an antidegradation statement with these 
provisions). These provisions are not met in the proposed NWP 25. Moreover, proposed activities that could 
receive coverage under NWP 25 may result in an appreciable permanent loss of resource values for which 
sufficient compensatory mitigation is not required in violation of state law. Tenn. Comp. R. & Regs. 0400-40-07-
.04(7). Without such mitigation, the activity will result in pollution of waters of the state in violation of state law. 
Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) (prohibiting the issuance of a permit that authorizes 
pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 25 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
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Proposed Nationwide 404 Permit 27: Aquatic Habitat Restoration, Establishment, and Enhancement Activities 
- Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize 
activities in waters of the United States associated with the restoration, enhancement, and establishment of 
tidal and non-tidal wetlands and riparian areas, the restoration and enhancement of non-tidal streams and 
other non-tidal open waters, and the rehabilitation or enhancement of tidal streams, tidal wetlands, and tidal 
open waters, provided those activities result in net increases in aquatic resource functions and services.  
 
Additional information is needed in order to determine whether the activities that could receive coverage under 
NWP 27 would affect special categories of waters, endangered or threatened species and critical habitat. The 
Division does not have assurance or sufficient information that NWP 27 has appropriate conditions or measures 
to ensure the activity will not adversely affect species listed in state lists of threatened or endangered species, or 
that sufficient monitoring requirements will be met (Tenn. Code Ann. 69-3-108(g)(4)(C)). Tenn. Code Ann. 69-3-
120(a) and Tenn. Code Ann. 11-1-103.  Activities conducted in Exceptional Tennessee Waters or which involve 
multi-agency coordination require specific conditions in an ARAP Individual Permit or a § 401 Certification. 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 27 comply 
with other State water quality requirements to ensure that the Habitat and Biological Integrity water quality 
criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(n). It is also unclear whether the activities covered would require public participation under Tenn. Comp. 
R. & Regs 0400-40-07-.04(4)(a), as an ARAP Individual Permit or Individual § 401 Certification would require the 
issuance of public notice seeking public participation and comment on the planned activity.  
 
Full citations of the referenced water quality requirements for which NWP 27 will not comply are provided in 
Appendix B (See #1,2,3,4,5,6,13,17,18). 
 
 
Proposed Nationwide 404 Permit 28: Modification of Existing Marinas – Not Required 
 
Nationwide Permits for activities with no discharges and waters covered under Section 10 of the Rivers and 
Harbors Act of 1899 do not require §401 water quality certifications from the State. 
 
 
Proposed Nationwide 404 Permit 29:  Residential Developments - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize the 
discharge of dredged or fill material into non-tidal waters of the United States for the construction or expansion 
of a single residence, a multiple unit residential development, or a residential subdivision, not causing a loss of 
waters of the United States greater than ½ acre. The discharge limit of up to ½ acre in NWP 29 does not comply 
with state water quality requirements because the discharges would exceed de minimis degradation, and would 
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cause a condition of pollution when sufficient compensatory mitigation is not required. In addition, because the 
proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in an 
appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the 
Division does not have assurance or sufficient information that NWP 29 has appropriate conditions or measures 
that would result in authorized discharges which comply with the State’s Water Quality requirements. 
Additional information is also necessary to ensure the proposed discharge authorized under NWP29 comply 
with other State water quality requirements to ensure that the Habitat and Biological Integrity water quality 
criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 29 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
29. Moreover, proposed activities that could receive coverage under NWP 29 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 29 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 30 :  Moist Soil Management for Wildlife- Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This NWP would authorize the discharge of 
dredged or fill material into non-tidal waters of the United States and maintenance activities that are associated 
with moist soil management for wildlife for the purpose of continuing ongoing, site-specific, wildlife 
management activities where soil manipulation is used to manage habitat and feeding areas for wildlife.  
 
Additional information is needed in order to determine whether the activities that could receive coverage under 
NWP 30 would affect special categories of waters, endangered or threatened species and critical habitat. The 
Division does not have assurance or sufficient information that NWP 30 has appropriate conditions or measures 
to ensure the activity will not adversely affect species listed in state lists of threatened or endangered species, or 
that sufficient monitoring requirements will be met (Tenn. Code Ann. 69-3-108(g)(4)(C)). Tenn. Code Ann. 69-3-
120(a) and Tenn. Code Ann. 11-1-103.  Activities conducted in Exceptional Tennessee Waters or which involve 
multi-agency coordination require specific conditions in an ARAP Individual Permit or a § 401 Certification. 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 30 comply 
with other State water quality requirements to ensure that the Habitat and Biological Integrity water quality 
criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-
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.03(3)(n). It is also unclear whether the activities covered would require public participation under Tenn. Comp. 
R. & Regs 0400-40-07-.04(4)(a), as an ARAP Individual Permit or Individual § 401 Certification would require the 
issuance of public notice seeking public participation and comment on the planned activity.  
 
Full citations of the referenced water quality requirements for which NWP 30 will not comply are provided in 
Appendix B (See #1,2,3,4,5,6,13,17,18). 
 
 
Proposed Nationwide 404 Permit 31 :  Maintenance of Existing Flood Control Facilities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize 
discharges of dredged or fill material resulting from activities associated with the maintenance of existing flood 
control facilities, including debris basins, retention/detention basins, levees, and channels that: (i) Were 
previously authorized by the Corps by individual permit, general permit, or 33 CFR 330.3, or did not require a 
permit at the time they were constructed, or (ii) were constructed by the Corps and transferred to a non-Federal 
sponsor for operation and maintenance. Activities authorized by this NWP are limited to those resulting from 
maintenance activities that are conducted within the “maintenance baseline,” which is defined a description of 
the physical characteristics (e.g., depth, width, length, location, configuration, or design flood capacity, etc.) of a 
flood control project within which maintenance activities are normally authorized by NWP 31, subject to any 
case-specific conditions required by the district engineer. Additionally, the district engineer will determine any 
required mitigation one-time only for impacts associated with maintenance work at the same time that the 
maintenance baseline is approved. The absence of clear limits and mitigation requirements in NWP 31 do not 
comply with state water quality requirements because the discharges would exceed de minimis degradation, 
and would cause a condition of pollution when sufficient compensatory mitigation is not required. In addition, 
because the proposed activities authorized under this NWP may result in adverse cumulative impact, and may 
result in an appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. 
Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 69-3-
108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 31 has appropriate 
conditions or measures that would result in authorized discharges which comply with the State’s Water Quality 
requirements. Additional information is also necessary to ensure the proposed discharge authorized under NWP 
31 comply with other State water quality requirements to ensure that the Habitat and Biological Integrity water 
quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-
03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 31 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
31. Moreover, proposed activities that could receive coverage under NWP 31 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 



State of Tennessee 401 Water Quality Certification of Proposed USACE Nationwide Permits 18-Dec-2020 
Appendix A  Page | 18 

of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 31 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 32 :  Completed Enforcement Activities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize any 
structure, work, or discharge of dredged or fill material remaining in place or undertaken for mitigation, 
restoration, or environmental benefit in compliance with a variety of compliance and enforcement actions, 
including certain court decisions, consent decrees, and settlement agreements.  
 
Additional information is needed in order to determine whether the activities that could receive coverage under 
NWP 32 would affect special categories of waters, endangered or threatened species and critical habitat. The 
Division does not have assurance or sufficient information that NWP 32 has appropriate conditions or measures 
to ensure the activity will not adversely affect species listed in state lists of threatened or endangered species, or 
that sufficient monitoring requirements will be met (Tenn. Code Ann. 69-3-108(g)(4)(C)). Tenn. Code Ann. 69-3-
120(a) and Tenn. Code Ann. 11-1-103.  Activities conducted in Exceptional Tennessee Waters or which involve 
multi-agency coordination require specific conditions in an ARAP Individual Permit or a § 401 Certification. 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 32 comply 
with other State water quality requirements to ensure that the Habitat and Biological Integrity water quality 
criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(n). It is also unclear whether the activities covered would require public participation under Tenn. Comp. 
R. & Regs 0400-40-07-.04(4)(a), as an ARAP Individual Permit or Individual § 401 Certification would require the 
issuance of public notice seeking public participation and comment on the planned activity.  
 
Full citations of the referenced water quality requirements for which NWP 32 will not comply are provided in 
Appendix B (See #1,2,3,4,5,6,13,17,18). 
 
 
Proposed Nationwide 404 Permit 33 :  Temporary Construction, Access, and Dewatering - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize 
temporary structures, work, and discharges, including cofferdams, necessary for construction activities or access 
fills or dewatering of construction sites, provided that the associated primary activity is authorized by the Corps 
of Engineers or the U.S. Coast Guard. This NWP also authorizes temporary structures, work, and discharges, 
including cofferdams, necessary for construction activities not otherwise subject to the Corps or U.S. Coast 
Guard permit requirements. The lack of numeric limits to some of these impacts, or conditions addressing the 
nature and installation methods for these discharges that could be covered under NWP 33,  and lack of any 
specific monitoring requirements in NWP 33 do not comply with state water quality requirements because the 
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discharges that could be covered would exceed de minimis degradation, and would cause a condition of 
pollution when sufficient compensatory mitigation is not required.  In addition, because the proposed activities 
authorized under this NWP may result in adverse cumulative impact, and may result in an appreciable 
permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-
07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not 
have assurance or sufficient information that NWP 33 has appropriate conditions or measures that would result 
in authorized discharges which comply with the State’s Water Quality requirements. Additional information is 
also necessary to ensure the proposed discharge authorized under NWP 33 comply with other State water 
quality requirements to ensure that the Habitat and Biological Integrity water quality criteria is maintained.  
Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 33 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
33. Moreover, proposed activities that could receive coverage under NWP 33 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 33 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 34: Cranberry Production Activities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize 
discharges of dredged or fill material for dikes, berms, pumps, water control structures or leveling of cranberry 
beds associated with expansion, enhancement, or modification activities at existing cranberry production 
operations. The cumulative total acreage of disturbance per cranberry production operation, including but not 
limited to, filling, flooding, ditching, or clearing, must not exceed 10 acres of waters of the United States, 
including wetlands. The activity must not result in a net loss of wetland acreage. The discharge limit of up to 10 
acres in NWP 34 does not comply with state water quality requirements because the discharges would exceed 
de minimis degradation, and would cause a condition of pollution when sufficient compensatory mitigation is 
not required. In addition, because the proposed activities authorized under this NWP may result in adverse 
cumulative impact, and may result in an appreciable permanent loss of resource values without sufficient 
compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient monitoring requirements 
(Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 34 
has appropriate conditions or measures that would result in authorized discharges which comply with the 
State’s Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 34 comply with other State water quality requirements to ensure that the Habitat and 
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Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 34 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
34. Moreover, proposed activities that could receive coverage under NWP 34 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 34 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 35: Maintenance Dredging of Existing Basins – Not Required 
 
Nationwide Permits for activities with no discharges and waters covered under Section 10 of the Rivers and 
Harbors Act of 1899 do not require §401 water quality certifications from the State. 
 
 
Proposed Nationwide 404 Permit 36: Boat Ramps - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This NWP would authorize activities required 
for the construction of boat ramps, including the discharge into waters of the United States not exceeding 50 
cubic yards, and provided the boat ramp does not exceed 20 feet in width, unless the district engineer waives 
either of these criteria by making a written determination concluding that the discharge will result in no more 
than minimal adverse environmental effects. The lack of clear conditions addressing the nature and installation 
methods for these structures, including limitations to certain types of waters, that could be covered under NWP 
36 does not comply with state water quality requirements because the discharges would exceed de minimis 
degradation, and would cause a condition of pollution when sufficient  compensatory mitigation is not required. 
. In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 
69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 36 has appropriate 
conditions or measures that would result in authorized discharges which comply with the State’s Water Quality 
requirements. Additional information is also necessary to ensure the proposed discharge authorized under NWP 
36 comply with other State water quality requirements, such as consideration of special categories of waters or 
adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that 
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the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 36 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
36. Moreover, proposed activities that could receive coverage under NWP 36 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 36 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 37: Emergency Watershed Protection and Rehabilitation - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This NWP would authorize work conducted 
under a variety of emergency action programs of certain federal agencies. This combination of a lack of clear 
discharge limits for some activities, and potential for cumulative effects that could be covered under NWP 37 
does not comply with state water quality requirements because the discharges would exceed de minimis 
degradation, and would cause a condition of pollution when sufficient  compensatory mitigation is not required. 
In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 
69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 37 has appropriate 
conditions or measures that would result in authorized discharges which comply with the State’s Water Quality 
requirements. Additional information is also necessary to ensure the proposed discharge authorized under NWP 
37 comply with other State water quality requirements, such as consideration of special categories of waters or 
adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that 
the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 37 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
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37. Moreover, proposed activities that could receive coverage under NWP 37 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 37 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 38 : Cleanup of Hazardous and Toxic Waste - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This NWP would authorize specific activities 
required to effect the containment, stabilization, or removal of hazardous or toxic waste materials that are 
performed, ordered, or sponsored by a government agency with established legal or regulatory authority. The 
lack of clear limits or conditions addressing the nature of these activities that could be covered under NWP 38 
does not comply with state water quality requirements because the discharges would exceed de minimis 
degradation, and would cause a condition of pollution when sufficient  compensatory mitigation is not required. 
In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 
69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 38 has appropriate 
conditions or measures that would result in authorized discharges which comply with the State’s Water Quality 
requirements. Additional information is also necessary to ensure the proposed discharge authorized under NWP 
38 comply with other State water quality requirements, such as consideration of special categories of waters or 
adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that 
the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 38 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
38. Moreover, proposed activities that could receive coverage under NWP 38 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 38 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
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Proposed Nationwide 404 Permit 39 : Commercial and Institutional Developments - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize the 
discharge of dredged or fill material into non-tidal waters of the United States for the construction or expansion 
of commercial and institutional building foundations and building pads and attendant features that are 
necessary for the use and maintenance of the structures, not causing a loss of waters of the United States 
greater than ½ acre. The discharge limit of up to ½ acre in NWP 39 does not comply with state water quality 
requirements because the discharges would exceed de minimis degradation, and would cause a condition of 
pollution when sufficient compensatory mitigation is not required. In addition, because the proposed activities 
authorized under this NWP may result in adverse cumulative impact, and may result in an appreciable 
permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-
07-.04(6)(c)) or sufficient monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not 
have assurance or sufficient information that NWP 39 has appropriate conditions or measures that would result 
in authorized discharges which comply with the State’s Water Quality requirements. Additional information is 
also necessary to ensure the proposed discharge authorized under NWP39 comply with other State water 
quality requirements to ensure that the Habitat and Biological Integrity water quality criteria is maintained.  
Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 39 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
39. Moreover, proposed activities that could receive coverage under NWP 39 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 39 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 40: Agricultural Activities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize 
discharges of dredged or fill material into non-tidal waters of the United States for agricultural activities, 
including the construction of building pads for farm buildings. Authorized activities include the installation, 
placement, or construction of drainage tiles, ditches, or levees; mechanized land clearing; land leveling; the 
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relocation of existing serviceable drainage ditches constructed in waters of the United States; and similar 
activities. The discharge must not cause the loss of greater than ½ acre of non-tidal waters of the United States. 
The discharge limit of up to ½ acre in NWP 40 does not comply with state water quality requirements because 
the discharges would exceed de minimis degradation, and would cause a condition of pollution when sufficient 
compensatory mitigation is not required. In addition, because the proposed activities authorized under this 
NWP may result in adverse cumulative impact, and may result in an appreciable permanent loss of resource 
values without sufficient compensatory mitigation, the Division does not have assurance or sufficient 
information that NWP 40 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 40 comply with other State water quality requirements to ensure 
that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 40 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
40. Moreover, proposed activities that could receive coverage under NWP 40 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 40 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 42: Recreational Facilities - Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities that will cause a condition of pollution either by itself or in combination with 
others. Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities 
that cause pollution or violations of state water quality standards). This proposed NWP would authorize 
discharges of dredged or fill material into non-tidal waters of the United States for the construction or expansion 
of recreational facilities, not causing the loss of greater than 1/2-acre of non-tidal waters of the United States. 
The discharge limit of up to ½ acre in NWP 42 does not comply with state water quality requirements because 
the discharges would exceed de minimis degradation, and would cause a condition of pollution when sufficient 
compensatory mitigation is not required. In addition, because the proposed activities authorized under this 
NWP may result in adverse cumulative impact, and may result in an appreciable permanent loss of resource 
values without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient 
monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 42 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 42 comply with other State water quality requirements to ensure 
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that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 42 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
42. Moreover, proposed activities that could receive coverage under NWP 42 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 42 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 41: Reshaping Existing Drainage Ditches- Certified with Conditions 
Discharges of dredged or fill material into non-tidal waters of the United States to modify the cross-sectional 
configuration of currently serviceable drainage and irrigation ditches constructed in waters of the United States 
is conditionally certified for those activities which alter Waters of the United States formally designated by TDEC 
as a wet weather conveyances. The state has established specific procedures for the determination of the 
hydrologic status of a particular water feature.  This framework is established in Tenn. Comp. R. & Regs 0400-40-
03-.03(9)(a). Watercourse identification as a stream or wet weather conveyance is not synonymous with the 
federal identification of navigable waters.  This proposed NWP does not impose well-defined limits on the extent 
of impact allowable for discharges that could be authorized under NWP 41. The condition of limiting discharge 
to WWCs is necessary to ensure activities will not cause a condition of pollution and ensure water quality criteria 
for steams is maintained. 0400-40-03. Tenn. Code Ann. 69-3-108.   
 
Additionally this condition is necessary to be protective of humans and wildlife and not adversely affect the 
quality of downstream waters. They are necessary to maintain the applicable water quality standards of 
downstream waters.  Tenn. Comp. R. & Regs 0400-40-03-.02(6). 

Full citations of the referenced water quality requirements for which NWP 41 will not comply without the listed 
conditions are provided in Appendix B (See 2, 21,25, 29) 

 

Proposed Nationwide 404 Permit 42: Recreational Facilities- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). The proposed NWP would authorize discharges of 
dredged or fill material into waters of the United States for the construction or expansion of recreational 
facilities not causing the loss of greater than 1/2-acre of non-tidal waters of the United States. The discharge 
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limit of up to ½ acre in NWP 42 does not comply with state water quality requirements because the discharges 
would exceed de minimis degradation, and would cause a condition of pollution when sufficient compensatory 
mitigation is not required. 
 
 In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code 
Ann. 69-3-108(g)(4)(C)).The Division does not have assurance or sufficient information that NWP 42 has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements, such as consideration of special categories of waters or adverse effects to state-
listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), ensuring that the Habitat and Biological 
Integrity water quality criteria is maintained and appropriate and ensure the protection of existing uses of 
surfaces waters.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m), Tenn. Comp. R. & Regs 0400-40-03-.06(1)(a) and 
Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). These provisions and water quality requirements are not met in 
the proposed NWP 42  because they are not specifically identified,  or limited, and the diverse nature of these 
waters or critical habitat types information related to monitoring, recording, reporting of specials conditions or 
compensatory mitigation in these situations are required. Tenn. Code Ann. 69-3-108(g)(4)(C 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 42 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
42. Moreover, proposed activities that could receive coverage under NWP 42 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution).  
 
Full citations of the referenced water quality requirements for which NWP 42 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 43. Stormwater Management Facilities- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 43 authorizes the discharges of dredged or fill 
material into non-tidal waters of the United States for the construction of stormwater management facilities. 
Although the NWP limits activities in perennial streams, the discharge limit of up to ½ acre in other waters does 
not comply with state water quality requirements because the discharges would exceed de minimis degradation, 
and would cause a condition of pollution when sufficient compensatory mitigation is not required. In addition, 
because the proposed activities authorized under this NWP may result in adverse cumulative impact, and may 
result in an appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. 
Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 
43 has appropriate conditions or measures that would result in authorized discharges which comply with the 
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State’s Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP43 comply with other State water quality requirements, such as consideration of special 
categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-
.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 43 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
43. Moreover, proposed activities that could receive coverage under NWP 43 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution).  
 
Full citations of the referenced water quality requirements for which NWP 43 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 44- Mining Activities- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 44 authorizes Discharges of dredged or fill 
material into waters of the United States for a specific set of mining activities, except coal mining. The lack of 
specific conditions and monitoring requirements for permanent and temporary impacts or reclamation plan 
requirements under NWP44 does not comply with state water quality requirements because the discharges 
would exceed de minimis degradation, and would cause a condition of pollution when sufficient  compensatory 
mitigation is not required.  In addition, because the proposed activities authorized under this NWP may result in 
adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)) or sufficient monitoring 
requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 44 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements.  Additional information is also necessary to ensure 
the proposed discharge authorized under NWP43 comply with other State water quality requirements, such as 
consideration of special categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is 
maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). The 
Division does not have assurance or sufficient information that NWP 44 has appropriate conditions or measures 
to ensure the activity will not adversely affect species listed in State and federal lists of threatened or 
endangered species. Tenn. Code Ann. 69-3-120(a) and Tenn. Code Ann. 11-1-103.  The diverse nature of these 
waters or critical habitat types require additional information related to monitoring, recording, reporting of 
specials conditions or compensatory mitigation. Tenn. Code Ann. 69-3-108(g)(4)(c). 
 



State of Tennessee 401 Water Quality Certification of Proposed USACE Nationwide Permits 18-Dec-2020 
Appendix A  Page | 28 

Accordingly, the Division has determined that proposed activities that could be covered under NWP 44 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
44. Moreover, proposed activities that could receive coverage under NWP 44 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 44 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 45-Repair of Uplands Damaged by Discrete Events- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 45 allows dredging and excavation, including bank 
stabilization, to the contours or OHWM that existed before damaged occurred. These limits and the extent of 
work is determined by district engineer, without clearly defined limits on the scale of impact or monitoring 
requirements.  The flexibility of limits, lack of monitoring and absence of an practicable alternatives that would 
be covered under NWP45 does not comply with state water quality requirements because the discharges would 
exceed de minimis degradation, and would cause a condition of pollution when sufficient  compensatory 
mitigation is not required. In addition, because the proposed activities authorized under this NWP may result in 
adverse cumulative impact, and may result in an appreciable permanent loss of resource values without 
sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring 
requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 45 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements. Additional information is also necessary to ensure 
the proposed discharge authorized under NWP 45 comply with other State water quality requirements, such as 
consideration of special categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is 
maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
Water quality requirements are not met in the proposed NWP 45  because they are not specifically identified,  
or limited, and the diverse nature of these waters or critical habitat types information related to monitoring, 
recording, reporting of specials conditions or compensatory mitigation in these situations are required. Tenn. 
Code Ann. 69-3-108(g)(4)(C. 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 45 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
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adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
45. Moreover, proposed activities that could receive coverage under NWP 45 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 45 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 46- Discharges into Ditches- Certified with Conditions 
Discharges of dredged or fill material into non-tidal waters of the United States to modify the cross-sectional 
configuration of currently serviceable drainage and irrigation ditches constructed in waters of the United States 
is conditionally certified for those activities which alter Waters of the United States formally designated by TDEC 
as a wet weather conveyances. The state has established specific procedures for the determination of the 
hydrologic status of a particular water feature.  This framework is established in Tenn. Comp. R. & Regs 0400-40-
03-.03(9)(a). Watercourse identification as a stream or wet weather conveyance is not synonymous with the 
federal identification of navigable waters.  This proposed NWP does not impose well-defined limits on the extent 
of impact allowable for discharges that could be authorized under NWP 46. The condition of limiting discharge 
to WWCs is necessary to ensure activities will not cause a condition of pollution and ensure water quality criteria 
for steams is maintained. 0400-40-03. Tenn. Code Ann. 69-3-108.  Additionally, this condition is necessary to be 
protective of humans and wildlife and not adversely affect the quality of downstream waters. They are 
necessary to maintain the applicable water quality standards of downstream waters.  Tenn. Comp. R. & Regs 
0400-40-03-.02(6). 
 
Full citations of the referenced water quality requirements for which NWP 46 will not comply without the listed 
conditions are provided in Appendix B (See 2, 21,25, 29) 

 
Proposed Nationwide 404 Permit 48- Commercial Shellfish Mariculture Activities- Revoked 
It is the Departments understanding that the local USACE Districts intend to revoke NWP 48 for which the types 
of potentially affected Waters of the United States do not occur within Tennessee. 
 
 
Proposed Nationwide 404 Permit 49- Coal Remining Activities- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). Standards are not established for the permittee to 
demonstrate how overall mining plans will result in a net increase in aquatic resource function. The total area 
disturbed by new mining must not exceed 40 percent of the total acreage covered by both the remined area and 
the additional area necessary to carry out the reclamation of the previously mined area. Theses permit limits are 
vague and may impact large portions of headwater systems. The Division must consider whether the activity is 
located in a waterway which has been identified by the Division as having contaminated sediments due to 
previous mining activities. Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11). The lack of numeric limits to some of 
these impacts, and lack of any specific monitoring requirements in NWP49 does not comply with state water 
quality requirements because the discharges would exceed de minimis degradation, and would cause a 



State of Tennessee 401 Water Quality Certification of Proposed USACE Nationwide Permits 18-Dec-2020 
Appendix A  Page | 30 

condition of pollution when sufficient  compensatory mitigation is not required. In addition, because the 
proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in an 
appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the 
Division does not have assurance or sufficient information that NWP 49 has appropriate conditions or measures 
that would result in authorized discharges which comply with the State’s Water Quality requirements.  
 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 49 comply 
with other State water quality requirements, such as consideration of special categories of waters or adverse 
effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the 
Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). The diverse nature of these waters or critical habitat 
types require additional information related to monitoring, recording, reporting of specials conditions or 
compensatory mitigation. Tenn. Code Ann. 69-3-108(g)(4)(C. 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 49 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
49. Moreover, proposed activities that could receive coverage under NWP 49 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 49 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
  
 
Proposed Nationwide 404 Permit 50- Underground Coal Mining Activities- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 50 authorizes discharges of dredged or fill material 
associated with underground coal mining and reclamation operations provided the activities are authorized, or 
are currently being processed by the Department of the Interior, Office of Surface Mining Reclamation and 
Enforcement, or by states with approved programs under Title V of the Surface Mining Control and Reclamation 
Act of 1977.   
 
The NWP discharge limit of up to ½ acre of loss of waters, and lack of monitoring to ensure activities do not 
discharge contaminated sediments not comply with state water quality requirements because the discharges 
would exceed de minimis degradation nor any monitoring requirements for evaluating impacts; therefore, 
activities that potentially could be covered under NWP50 does not comply with state water quality 
requirements because the discharges would exceed de minimis degradation, and would cause a condition of 
pollution when sufficient  compensatory mitigation is not required. Discharges would exceed de minimis 
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degradation. The lack of sampling or monitoring criteria would cause a condition of pollution and limits the 
ability to fully protect existing uses of all surface waters. Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c). Tenn. 
Code Ann. 69-3-108(g)(4)(C). Tenn. Code Ann.69-3-114. Tenn. Comp. R. & Regs 0400-40-03-.06(1)(a). Tenn. 
Comp. R. & Regs 0400-40-03-.06(1)(a) In addition, because the proposed activities authorized under this NWP 
may result in adverse cumulative impact, and may result in an appreciable permanent loss of resource values 
without sufficient compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient 
monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient 
information that NWP 50 has appropriate conditions or measures that would result in authorized discharges 
which comply with the State’s Water Quality requirements.  
 
Additional information is also necessary to ensure the proposed discharge authorized under NWP 50 comply 
with other State water quality requirements, such as consideration of special categories of waters or adverse 
effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the 
Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). The diverse nature of these waters or critical habitat 
types require additional information related to monitoring, recording, reporting of specials conditions or 
compensatory mitigation. Tenn. Code Ann. 69-3-108(g)(4)(c). NWP 50 does not require integrated permit 
processing procedures. For state approved programs under Title V of the Surface Mining Control and 
Reclamation Act of 1977, proper coordination and notification is required satisfy provision of state law Tenn. 
Code Ann. 70-8-106(c). 21. Tenn. Comp. R. & Regs 0400-40-03-.06(1)(c) 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 50 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
50. Moreover, proposed activities that could receive coverage under NWP 50 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 50 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 

 
Proposed Nationwide 404 Permit 51- Land-Based Renewable Energy Generation Facilities- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 51 authorizes the various activities associated with 
land-based renewable energy generation facilities, such as infrastructure projects including roads, non-linear 
impervious features, stormwater management facilities, utilities and temporary projects. NWP 51 does not 
provide numeric limits to these impacts of separate and distant crossing of a waterbody. This combination of a 
lack of clear discharge limits for some activities, potential for cumulative impacts and up to ½ acre of loss of 
waters does not comply with state water quality requirements because the discharges would exceed de minimis 
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degradation and would cause a condition of pollution when sufficient compensatory mitigation is not required. 
In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code 
Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 51 has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 51 comply with other State water quality requirements to ensure that the Habitat and 
Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 51 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
51. Moreover, proposed activities that could receive coverage under NWP 51 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 51 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 52- Water-Based Renewable Energy Generation Pilot Projects- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards).NWP 52 authorizes Structures and work in water and 
discharge of dredged or fill material Water-Based Renewable Energy Generation Pilot Projects and their 
attendant features. The NWP loosely defines limits on the scale of impact, does not include existing condition 
criteria or monitoring requirements upon the removal of associated structures or fills completed under a pilot 
project. The placement of a transmission line on the bed of a navigable waters is not considered a loss of waters 
of the United States for the purposes of applying the 1/2-acre limit. In addition, each crossing of waters may be 
considered a single and complete project.   This combination of a lack of clear discharge limits for some 
activities, lack of monitoring to ensure impacts are restored to preexisting conditions, potential for cumulative 
effects, and up to ½ acre of loss of waters that could be covered under NWP 52 nor any specific monitoring 
requirements does not comply with state water quality requirements because the discharges would exceed de 
minimis degradation and would cause a condition of pollution when sufficient compensatory mitigation is not 
required. In addition, because the proposed activities authorized under this NWP may result in adverse 
cumulative impact, and may result in an appreciable permanent loss of resource values without sufficient 
compensatory mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements 
(Tenn. Code Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP 51 
has appropriate conditions or measures that would result in authorized discharges which comply with the 
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State’s Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP 52 comply with other State water quality requirements to ensure that the Habitat and 
Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(n).  
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP 52 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
52. Moreover, proposed activities that could receive coverage under NWP 52 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 52 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 53- Removal of Low-head Dams- Denied 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP 53 authorizes the removal of lowhead dams 
without providing numerical limits to these impacts, criteria for sediment analysis, conditions restoration of the 
channel and requirements for monitoring of ecological functions and services to ensure improvement. These 
vague or expansive limits, conditions addressing the nature and removal methods for lowhead dams, potential 
for cumulative effects, channel modification, lack of defining limits on monitoring requirements, including high 
quality waters or waters where contaminated sediments may be mobilized, in NWP 53 not comply with state 
water quality requirements because the discharges would exceed de minimis degradation, and would cause a 
condition of pollution when sufficient compensatory mitigation is not required. In addition, because the 
proposed activities authorized under this NWP may result in adverse cumulative impact, and may result in an 
appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. Comp. R. & 
Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code Ann. 69-3-108(g)(4)(C)), the 
Division does not have assurance or sufficient information that NWP 53 has appropriate conditions or measures 
that would result in authorized discharges which comply with the State’s Water Quality requirements. 
 
 Additional information is also necessary to ensure the proposed discharge authorized under NWP 53 comply 
with other State water quality requirements, such as consideration of special categories of waters or adverse 
effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), and ensuring that the 
Habitat and Biological Integrity water quality criteria is maintained.  Tenn. Comp. R. & Regs 0400-40-03-
.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). The diverse nature of these waters or critical habitat 
types require additional information related to monitoring, recording, reporting of specials conditions or 
compensatory mitigation. Tenn. Code Ann. 69-3-108(g)(4)(C. 
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Accordingly, the Division has determined that proposed activities that could be covered under NWP 53 will 
result in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-
.04(4)(b). Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity 
requires a demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or 
economic necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & 
Regs. 0400-40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to 
adopt an antidegradation statement with these provisions). These provisions are not met in the proposed NWP 
53. Moreover, proposed activities that could receive coverage under NWP 53 may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP 53 will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit 54- Living Shorelines- Revoked 
 
It is the Departments understanding that the local USACE Districts intend to revoke NWP 54 for which the types 
of potentially affected Waters of the United States do not occur within Tennessee. 
 
 
Proposed Nationwide 404 Permit A- Seaweed Mariculture Activities - Revoked 
 
It is the Departments understanding that the local USACE Districts intend to revoke NWP A for which the types 
of potentially affected Waters of the United States do not occur within Tennessee. 
 
 
Proposed Nationwide 404 Permit B- Finfish Mariculture Activities - Revoked 
 
It is the Departments understanding that the local USACE Districts intend to revoke NWP B for which the types 
of potentially affected Waters of the United States do not occur within Tennessee. 
 
 
Proposed Nationwide 404 Permit C- Electrical Utility Line and Telecommunications and Activities- Denied  
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP C authorizes the construction, maintenance or 
repair of electric utility lines and telecommunications and related substations, towers, poles, anchors, and 
access roads. It also allows for the remediation of inadvertent returns of drilling fluids to waters, and temporary 
structures, fills, and work, including the use of temporary mats, necessary to conduct the electric utility and 
telecommunication activities without clearly defined limits on the scale of impact or monitoring requirements.  
NWP C allows that material resulting from trench excavation may be temporarily sidecast into waters of the 
United States for up to 180 days, and the loss of up to 1/2-acre of waters.  
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The nationwide permit does not specify construction methodologies or conditions for different types on 
construction techniques. Temporary impacts vary; only certain activities are required to be returned pre-
construction contours and elevations; however, no monitoring or performance standards are provided. 
Narrative conditions for the construction of access roads are broad and numerical limits to minimize the adverse 
affects to waters are not included. In addition, for NWP C each crossing of waters may be considered a single 
and complete project. A condition is necessary to prohibit degradation to resource values and classified uses of 
hydrologically connected wetlands or other waters. This combination of a lack of clear discharge limits for some 
activities, lack of monitoring to ensure impacts are temporary, potential for cumulative effects, and up to ½ acre 
of loss of waters that could be covered under NWP C does not comply with state water quality requirements 
because the discharges would exceed de minimis degradation, and would cause a condition of pollution when 
sufficient compensatory mitigation is not required.  
 
In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code 
Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP C has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements, such as consideration of special categories of waters or adverse effects to state-
listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), ensuring that the Habitat and Biological 
Integrity water quality criteria is maintained and appropriate and ensure the protection of existing uses of 
surfaces waters.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m), Tenn. Comp. R. & Regs 0400-40-03-.06(1)(a) and 
Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 

Accordingly, the Division has determined that proposed activities that could be covered under NWP C will result 
in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). 
Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity requires a 
demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or economic 
necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-
40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an 
antidegradation statement with these provisions). These provisions are not met in the proposed NWP C. 
Moreover, proposed activities that could receive coverage under NWP C may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP C will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 

 

Proposed Nationwide 404 Permit D- Utility Line Activities for Water and Other Substances- Denied 
 
The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP D authorizes the construction, maintenance or 
repair of utility lines for water and other substances, excluding oil, natural gas, and electricity and associated, 
intake and outfall structures, substations, foundations  and  access roads. It also allows for temporary structures, 
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fills, including the use of temporary mats, and work necessary for the remediation of inadvertent returns of 
drilling fluids to waters, necessary to conduct the utility  activities without clearly defined limits on the scale of 
impact or monitoring requirements.  NWP D allows that material resulting from trench excavation may be 
temporarily sidecast into waters of the United States for up to 180 days, and the loss of up to 1/2-acre of waters. 
The nationwide permit does not specify construction methodologies or conditions for different types on 
construction techniques. Furthermore, Conditions to restrict activities which may cause preferential flow paths 
is not included. Temporary impacts vary. Only certain activities are required to be returned pre-construction 
contours and elevations; however, no monitoring or performance standards are provided.  
 
Narrative conditions for the construction of access roads are broad and numerical limits to minimize the adverse 
affects to waters are not included. In addition, for NWP D each crossing of waters may be considered a single 
and complete project. A condition is necessary to prohibit degradation to resource values and classified uses of 
hydrologically connected wetlands or other waters.  This combination of a lack of clear discharge limits for some 
activities, lack of conditions addressing the nature and installation methods for these intake and outfall 
structures, lack of monitoring to ensure impacts are temporary, potential for cumulative effects, and up to ½ 
acre of loss of waters that could be covered under NWP D does not comply with state water quality 
requirements because the discharges would exceed de minimis degradation, and would cause a condition of 
pollution when sufficient compensatory mitigation is not required.  
 
In addition, because the proposed activities authorized under this NWP may result in adverse cumulative 
impact, and may result in an appreciable permanent loss of resource values without sufficient compensatory 
mitigation (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)), or sufficient monitoring requirements (Tenn. Code 
Ann. 69-3-108(g)(4)(C)), the Division does not have assurance or sufficient information that NWP D has 
appropriate conditions or measures that would result in authorized discharges which comply with the State’s 
Water Quality requirements, such as consideration of special categories of waters or adverse effects to state-
listed rare species (Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11)), ensuring that the Habitat and Biological 
Integrity water quality criteria is maintained and appropriate and ensure the protection of existing uses of 
surfaces waters.  Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m), Tenn. Comp. R. & Regs 0400-40-03-.06(1)(a) and 
Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 

Accordingly, the Division has determined that proposed activities that could be covered under NWP D will result 
in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). 
Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity requires a 
demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or economic 
necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-
40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an 
antidegradation statement with these provisions). These provisions are not met in the proposed NWP D. 
Moreover, proposed activities that could receive coverage under NWP D may result in an appreciable 
permanent loss of resource values for which sufficient compensatory mitigation is not required in violation of 
state law. Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution 
of waters of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) 
(prohibiting the issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP D will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 
Proposed Nationwide 404 Permit E- Water Reclamation and Reuse Facilities- Denied 
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The TWQCA requires that any person undertaking an aquatic alteration must obtain a permit, and that any such 
permit may not allow activities will cause a condition of pollution either by itself or in combination with others. 
Tenn. Code Ann. 69-3-108(b)(1) and (g)(2); see also Tenn. Code Ann. § 69-3-114 (prohibiting activities that cause 
pollution or violations of state water quality standards). NWP E authorizes the Discharges of dredged or fill 
material for certain water reclamation and reuse facilities. It also allows for temporary fills, including the use of 
temporary mats, necessary to conduct the utility activities without clearly defined limits on the scale of impact 
or monitoring requirements. This combination of a lack of monitoring to ensure impacts are temporary, 
potential for cumulative effects, and up to ½ acre of loss of waters that could be covered under NWP E does not 
comply with state water quality requirements because the discharges could exceed de minimis degradation, and 
could cause a condition of pollution when sufficient  compensatory mitigation is not required.  In addition, 
because the proposed activities authorized under this NWP may result in adverse cumulative impact, and may 
result in an appreciable permanent loss of resource values without sufficient compensatory mitigation (Tenn. 
Comp. R. & Regs 0400-40-07-.04(6)(c)), the Division does not have assurance or sufficient information that NWP 
E has appropriate conditions or measures that would result in authorized discharges which comply with the 
State’s Water Quality requirements. Additional information is also necessary to ensure the proposed discharge 
authorized under NWP E comply with other State water quality requirements, such as consideration of special 
categories of waters or adverse effects to state-listed rare species (Tenn. Comp. R. & Regs 0400-40-07-
.04(6)(c)(11)), and ensuring that the Habitat and Biological Integrity water quality criteria is maintained.  Tenn. 
Comp. R. & Regs 0400-40-03-.03(3)(m) and Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n). 
 
Accordingly, the Division has determined that proposed activities that could be covered under NWP E will result 
in greater than de minimis degradation of Tennessee waters. Tenn. Comp. R. & Regs. 0400-40-03-.04(4)(b). 
Pursuant to the Tennessee Water Quality Standards Antidegradation Statement, such an activity requires a 
demonstration of a lack of practicable alternatives to the degradation, a demonstration of social or economic 
necessity for the degradation, and the opportunity for public notice and comment. Tenn. Comp. R. & Regs. 0400-
40-03-.06(1)(b)2., (1)(c), (3)(c), and (4)(c)3; see also 40 C.F.R. § 131.12 (EPA rule requiring states to adopt an 
antidegradation statement with these provisions). These provisions are not met in the proposed NWP E. 
Moreover, proposed activities that could receive coverage under NWP E may result in an appreciable permanent 
loss of resource values for which sufficient compensatory mitigation is not required in violation of state law. 
Tenn. Comp. R. & Regs. 0400-40-07-.04(7). Without such mitigation, the activity will result in pollution of waters 
of the state in violation of state law. Tenn. Code Ann. § 69-3-108(b)(1) (requiring a permit), (g) (prohibiting the 
issuance of a permit that authorizes pollution), -114 (prohibiting activities that cause pollution). 
 
Full citations of the referenced water quality requirements for which NWP E will not comply are provided in 
Appendix B (See # 1,2,3,4,9,15,16,17,18,19,21,22,24, 25, 26, 27). 
 
 



Appendix B  :   Applicable Tennessee Statutory and Regulatory Provisions 

Statutory: 

1. Tenn. Code Ann. 69-3-108(b)(1) It is unlawful for any person, other than a person who 
discharges into a publicly owned treatment works or a person who is a domestic discharger into 
a privately owned treatment works, to carry out any of the following activities, except in 
accordance with the conditions of a valid permit:  The alteration of the physical, chemical, 
radiological, biological, or bacteriological properties of any waters of the state; 

2. Tenn. Code Ann. 69-3-108(g)(2) Under no circumstances shall the commissioner issue a permit 

for an activity that would cause a condition of pollution either by itself or in combination with 

others. 

3. Tenn. Code Ann. 69-3-108(g)(4)(C) In addition, the permits shall include: Monitoring, recording, 

reporting, and inspection requirements; 

4. Tenn. Code Ann.69-3-114. Causing pollution or refusing to furnish information. 
(a)  It is unlawful for any person to discharge any substance into the waters of the state or to 
place or cause any substance to be placed in any location where such substances, either by 
themselves or in combination with others, cause any of the damages as defined in § 69-3-103, 
unless such discharge shall be due to an unavoidable accident or unless such action has been 
properly authorized. Any such action is declared to be a public nuisance. 
(b)  In addition, it is unlawful for any person to act in a manner or degree that is violative of any 
provision of this part or of any rule, regulation, or standard of water quality promulgated by the 
board or of any permits or orders issued pursuant to the provisions of this part; or to fail or 
refuse to file an application for a permit as required in § 69-3-108; or to refuse to furnish, or to 
falsify any records, information, plans, specifications, or other data required by the board or the 
commissioner under this part. 

5. Tenn. Code Ann. 69-3-120(a) This part is intended to supplement other provisions of the 

Tennessee Code Annotated, and no part thereof shall be construed to repeal any such 

provisions specifically enacted for the protection of health or the protection of fish and game of 

the state, except that the administration of any laws pertaining to the pollution of waters as 

defined in § 69-3-103 shall be in accordance with the general policies and regulations adopted 

by the board. 

6. Tenn. Code Ann. 11-1-103 The several divisions located within the department of environment 

and conservation shall cooperate with the state wildlife resources agency, and the employees 

of the divisions shall lend whatever assistance is necessary to carry out the game and fish 

laws. 

7. Tenn. Code Ann. 70-8-106(c) The governor shall review other programs administered by the 

governor and, to the extent practicable, utilize such programs in furtherance of the purposes 

of this section. The governor shall also encourage other state and federal agencies to utilize 

their authorities in furtherance of the purposes of this section. 

8. Tenn. Code Ann. 69-3-141(a)(2) As with all governmental regulatory activity, the permitting 

process under this chapter should be susceptible to easy public review and scrutiny; 

 

Regulatory 
 
Aquatic Resource Alteration Rules: 
 



9. Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c) No activity may be authorized by the Commissioner 
unless any appreciable permanent loss of resource values associated with the proposed impact 
is offset by mitigation sufficient to result in no overall net loss of resource values from existing 
conditions.  

10. Tenn. Comp. R. & Regs 0400-40-07-.04(6)(c)(11) Whether the stream or wetland is listed on the 
§ 303(d) list or otherwise has unavailable parameters; whether the proposed activity is located 
in a component of the National Wild and Scenic River System, a State Scenic River, waters 
designated as Outstanding National Resource Waters, or waters identified as high quality waters 
as defined in Rule 0400-40-03-.06, known as Tier II waters; whether the activity is located in a 
waterway which has been identified by the Division as having contaminated sediments; and 
whether the activity will adversely affect species formally listed in State and federal lists of 
threatened or endangered species 

11. Tenn. Comp. R. & Regs 0400-40-07-.04(1) Application for a Permit. Any person who plans to 
engage in any of the activities outlined in T.C.A. § 69-3-108 must obtain a permit from the 
Commissioner to lawfully engage in such activity. When a § 401 certification is required, the 
ARAP also serves as the § 401 certification. There are two (2) types of ARAPs: Individual Permits 
and General Permits. There are several types of General Permits: (1) a General Permit that 
authorizes the implementation of the activity in accordance with all the terms and conditions of 
the General Permit without prior notice and approval from the Commissioner; (2) a General 
Permit that requires the applicant to notify TDEC of the planned activity prior to implementing 
the activity in accordance with the terms and conditions of the General Permit; and (3) a 
General Permit that requires the applicant to notify the Commissioner of the planned activity 
and receive a notice of coverage from the Commissioner prior to implementing the activity in 
accordance with the terms and conditions of the General Permit. ARAP applications shall be 
submitted on forms approved by the Commissioner, and include all of the information 
requested therein. Certain of the General Permits authorize an activity that is authorized by a 
Nationwide Permit of the U.S. Corps of Engineers and therefore serve as a § 401 Certification. 
Persons need not file an application with the Commissioner if they are conducting an activity 
pursuant to a General Permit that does not require notice or approval, but must implement the 
planned activity in accordance with the terms and conditions of the General Permit. Persons 
who desire to implement an activity pursuant to a General Permit which requires notice, or 
notice and prior approval, must submit the necessary documentation required by the General 
Permit prior to implementing the planned activity in accordance with the terms and conditions 
of the General Permit. A person must file an application for an Individual Permit or for a § 401 
Water Quality Certification with the Division, in accordance with paragraphs (3) and (5) of this 
rule, to implement any activity requiring an ARAP that is not authorized by a General Permit. 

12. Tenn. Comp. R. & Regs 0400-40-07-.04(3) Section 401 Water Quality Certification. An applicant 
for a federal license or permit to conduct an activity which may result in a discharge to the 
navigable waters must first obtain a § 401 certification from the Division. If the proposed activity 
requires an ARAP, that permit serves as the § 401 certification and is subject to the application 
and public notice procedures for obtaining ARAP coverage established by this chapter. Coverage 
under a General Permit, obtained either through a notice of coverage or automatic coverage 
under a General Permit for which no prior notice to the Division is required, constitutes a § 401 
certification. If the proposed activity does not require an ARAP, the applicant for a federal 
license or permit may obtain a § 401 certification by submitting a copy of the federal application 
to the Division and a request for a § 401 certification. 



13. Tenn. Comp. R. & Regs 0400-40-07-.04(4)(a) An ARAP Individual Permit or a § 401 Certification 
requires the issuance of public notice seeking public participation and comment on the planned 
activity. 

14. Tenn. Comp. R. & Regs 0400-40-07-.04(5)(b) The applicant shall submit an alternatives analysis 
evaluating a range of potentially practicable alternatives to avoid and minimize the loss of 
resource values consistent with the overall purpose of the proposed activity. No Individual 
Permit shall be granted if there is a practicable alternative to the proposed activity that would 
have less adverse impact on resource values, so long as the alternative does not have other 
significant adverse environmental consequences. 

15. Tenn. Comp. R. & Regs 0400-40-07-.04(7)(a)(3) Acceptable mitigation methods are prioritized in 
the following order: restoration, enhancement, preservation, creation, or any other measures 
that are reasonably assured to result in no net loss of resource values from existing conditions 

16. Tenn. Comp. R. & Regs 0400-40-07-.04(7)(a)(6) Mitigation for impacts to Tennessee streams and 
wetlands shall occur in Tennessee. 

Water Quality Criteria: 

17. Tenn. Comp. R. & Regs 0400-40-03-.03(3)(m) Biological Integrity - The waters shall not be 
modified through the addition of pollutants or through physical alteration to the extent that the 
diversity and/or productivity of aquatic biota within the receiving waters are substantially 
decreased or, in the case of wadeable streams, substantially different from conditions in 
reference streams in the same ecoregion. 

18. Tenn. Comp. R. & Regs 0400-40-03-.03(3)(n) Habitat - The quality of stream habitat shall provide 
for the development of a diverse aquatic community that meets regionally-based biological 
integrity goals. Examples of parameters associated with this criterion include but are not limited 
to: sediment deposition, embeddedness of riffles, velocity/depth regime, bank stability, and 
vegetative protection. Types of activities or conditions which can cause habitat loss include, but 
are not limited to: channel and substrate alterations, rock and gravel removal, stream flow 
changes, accumulation of silt, precipitation of metals, and removal of riparian vegetation. For 
wadeable streams, the in stream habitat within each subecoregion shall be generally similar to 
that found at reference streams. 

19. Tenn. Comp. R. & Regs 0400-40-03-.04(4)(b) Habitat alterations authorized by an Aquatic 
Resource Alteration Permit (ARAP) are de minimis if the Division finds that the impacts, 
individually and cumulatively are offset by impact minimization and/or in-system mitigation, 
provided however, in ONRWs the mitigation must occur within the ONRW. 

20. Tenn. Comp. R. & Regs 0400-40-03-.04(12) In-system mitigation - Mitigation for habitat 
alterations sufficient to result in no overall net loss of resource values, if provided in the same 
eight-digit hydrologic unit code as the alteration, or in another area proximate to the alteration 
as approved by the Division to offset the loss of resource values in the area. In-system mitigation 
may not occur within a different major river drainage basin as the alteration (i.e., Tennessee 
River, Cumberland River, Mississippi River). 

21. Tenn. Comp. R. & Regs 0400-40-03-.06(1)(a) It is the purpose of Tennessee’s standards to fully 
protect existing uses of all surface waters as established under the Act. Existing uses are those 
actually attained in the waterbody on or after November 28, 1975. Where the quality of 
Tennessee waters is better than the level necessary to support propagation of fish, shellfish, and 
wildlife, or recreation in and on the water, that quality will be maintained and protected unless 
the Department finds, after intergovernmental coordination and public participation, that 



lowering water quality is necessary to accommodate important economic or social development 
in the area in which the waters are located as established herein. 

22. Tenn. Comp. R. & Regs 0400-40-03-.06(1)(b) To apply this antidegradation statement to permits 
for new or increased discharges, new or increased water withdrawals, or new or expanded 
habitat alterations, the Department shall first determine if the application is complete. Absent 
extraordinary circumstances, the Department shall notify the applicant that an application is 
complete or of any deficiencies within 30 days of receipt of the application. When the 
Department determines the application is complete, it shall provide notice to the applicant in 
writing.  

1. A complete application will include all of the information requested on the forms provided by 
the Department. For activities other than new domestic wastewater discharges, a complete 
application will include the applicant’s basis for concluding that the proposed activity: 

 (i) Will not cause measurable degradation (for withdrawals or discharges); 

 (ii) Will only cause de minimis degradation;  

(iii) Will cause no significant degradation (for habitat alterations); or  

(iv) Will cause more than de minimis degradation. 

2. If the proposed activity will cause degradation of any available parameter above a de minimis 
level, or if it is a new discharge of domestic wastewater, a complete application will:  

(i) Analyze a range of potentially practicable alternatives to prevent or lessen the degradation 
associated with the proposed activity; 

(ii) Demonstrate that the proposed degradation is necessary to accommodate important social 
or economic development in the area in which the waters are located; and 

 (iii) Demonstrate that the proposed degradation will maintain water quality sufficient to protect 
existing uses in the receiving waters. 

23. Tenn. Comp. R. & Regs 0400-40-03-.06(1)(c) The Department shall propose a permit action by 
notifying the applicant in writing and by notifying the public and the state and federal agencies 
with jurisdiction over fish, wildlife, shellfish, plant and wildlife resources, parks, and historic 
preservation by posting a notice on the Department’s web site and sending email to persons 
who have asked to be notified of permit actions. In the case of new or expanded habitat 
alterations or new or increased water withdrawals this public notice shall be a part of the public 
notice under paragraph (4) of Rule 0400-40-07-.04 and shall contain the information required 
by, and be governed by the procedures of, that paragraph of the rules.  

24. Tenn. Comp. R. & Regs 0400-40-03-.06(2)(c) Where one or more of the parameters comprising 
the habitat criterion are unavailable, habitat alterations that cause significant degradation shall 
not be authorized. 

25. Tenn. Comp. R. & Regs 0400-40-03-.06(3)(c) In waters with available parameters, an activity that 
would cause degradation of habitat above the level of de minimis will only be authorized if the 
applicant has demonstrated to the Department that there are no practicable alternatives to 
prevent or lessen degradation associated with the proposed activity and the degradation is 
necessary to accommodate important economic or social development in the area and will not 



violate the water quality criteria for uses existing in the receiving waters. If one or more 
practicable alternatives is identified, the Department shall only find that a lowering is necessary 
if those alternative(s) are selected for implementation. 

26. Tenn. Comp. R. & Regs 0400-40-03-.06(4)(c)(3) In waters identified as Exceptional Tennessee 
Waters, an activity that would cause degradation of habitat above the level of de minimis will 
only be authorized if the applicant has demonstrated to the Department that there are no 
practicable alternatives to prevent or lessen degradation associated with the proposed activity, 
and the degradation is necessary to accommodate important economic or social development in 
the area and will not violate the water quality criteria for uses existing in the receiving waters. If 
one or more practicable alternatives is identified, the Department shall only find that a lowering 
is necessary if those alternative(s) are selected for implementation. 

27. Tenn. Comp. R. & Regs 0400-40-03-.06(5)(b)(2) In waters designated by the Board of Water 
Quality, Oil and Gas as ONRWs, no new or expanded habitat alteration that would cause 
degradation of habitat above the level of de minimis or degrade water chemistry for more than 
a short duration will be authorized. 

28. Tenn. Comp. R. & Regs 0400-40-03-.05(9) Standard operating procedures for making stream and 
wet weather conveyance determinations (hydrologic determinations) 

29. Tenn. Comp. R. & Regs 0400-40-03-.02(6) Waters identified as wet weather conveyances 
according to the definition found in Rule 0400-40-03-.04, shall be protective of humans and 
wildlife that may come in contact with them and shall not adversely affect the quality of 
downstream waters. Applicable water quality standards will be maintained downstream of wet 
weather conveyances. 
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